





THE 


PENNSYLVANIA LAW JOURNAL. 


MAY, 1847. 





THE SMALL DEBTS ACT. 


Few of our readers, we imagine, are familiar with the de- 
tails of the Act of Parliament, passed in August, 1846, regulat- 
ing the recovery of small debts and demands in England. In 
several aspects this Act is interesting to us. Practically it is 
suggestive of changes, the introduction of which it may be well 
worth our while seriously to consider. Since the laws abolish- 
ing imprisonment for debt, (passed about the same time in 
England and in many of the States in this country,) were en- 
acted, a period has succeeded which can with propriety be 
characterized as little less than lawless. The relation of debtor 
and creditor, which, in a commercial community like ours, 
necessarily springs from an enlarged system of credit, so far 
as the remedy of the creditor is concerned, has been almost 
totally destroyed. For both debtor and creditor, we are satis- 
fied, it would have been far better, had every remedy for the 
collection of debts been withdrawn; better for the debtor, for 
he would then have had no encouragement for dishonesty or 
fraud ; better for the creditor, for then, instead of a broken reed 
to lean upon,—a right ostentatiously paraded before him without 
any adequate remedy, or one which, to say the best of it, “won 
him only to his harm,”—he would have trusted only where 
he felt he could not be deceived, and where the trust was bro- 
ken, have had none but himself to blame.* We regard the law 


* An ordinary wholesale dealer sells a parcel of goods on credit to the retail 
dealer, and takes a bill of exchange payable on a day certain. On the due payment 
of this bill he relies to enable him to pay the manufacturer who supplied him. The 
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abolishing imprisonment for debt, as an unmitigated evil, an 
attempt proceeding from ill-conceived motives of philanthropy 
and good feeling to cure a difficulty, which, after all, was in a 
great degree of purely imaginary character. Under a wisely 
directed insolvent system, or perhaps what would be still bet- 
ter, a general bankrupt law, many of the hardships upon which 
the changes for years past have been so eloquently rung, and 
which have produced the state of things under which in both 
countries we now labour, might easily have been avoided. 
How infinitely superior this course, simple and plain in its pro- 
cedure, to the lame and inefficient system which now prevails, 
injurious to the interests of trade and commerce, and what is 
far worse, though unfortunately too often made only a secon- 
dary consideration, calculated to degrade the moral feeling of 
the people. 

The magnitude of the evil is gradually, however, working 
its cure. The leap from one extreme to the other, has proved, 
as is generally the case, a remedy quite as bad as the disease. 
Men’s experience and their wants are beginning to create a 


bill of exchange is not paid; he makes inquiries, and finds that his debtor is selling 
his goods over the counter to ordinary customers, under prime cost, is sending 
away large parcels by carrier, in a manner quite inconsistent with the business of a 
retail trader, and he learns other facts which convince him, as a man of business, 
that his debtor is about to cheat his creditors. He goes to his solicitor, and this 
conversation passes : 

Client. “ What can I do?” 

Solicitor. “Nothing! At least, nothing effectual.” 

Client. “Can not I arrest my debtor ?” 

Solicitor. “No! The cry for many years before 1838, was, that arrest was 
unjust and cruel and in 1838, the legislature abolished it, unless there was evi- 
dence that the debtor was about to abscond ; and debtors don’t abscond now ; they 
don't run away now; because there is nothing for them to run away from; they 
used to run away from arrest; but now there is no arrest for them to run away 
from ; so that they stay where they are.” 

Client. “ Had I not better, then, bring an action against him ?” 

Solicitor. “TI don’t think it will do you much good. As soon as you bring 
your action, your debtor will get some friend to sue him ; he will defend your action ; 
he will make no defence to his friend’s action. His friend will get judgment and 
execution first ; and when the sheriff goes in under your execution, he will find an 
officer in possession under another execution, and will be obliged to retire, and you 
will be only so much the more out of pocket. By bringing an action you will 
only be throwing good money after bad.” 

Client. “Am I then wholly remediless ?” 

Solicitor. ‘1 fear you are, and as long as the law remains as it is, my advice to 
you must be, if your debtor offers you five shillings on the pound, take it; if he 
offers you one shilling, or one penny, take it; and if nothing, leave him alone, and 
rejoice that his next victim will be some one else.”—Law Review, November, 1845. 
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better feeling, and we have some hopes that in the course of a 
few years we shall have probably returned to the old state of 
things, having relieved ourselves of some abuses which the 
legislature, had it given the subject proper attention at first, 
might have obviated without subjecting us to the necessity of 
acquiring the lesson by bitter experience. A restoration of the 
law of arrest, on mesne process, (not imprisonment for debt, 
for that conveys precisely the idea of the abuse we would see 
corrected,) appears now to be the inclination of the public mind, 
and so long as any remedy is given for the recovery of debts, 
arrest of the person, properly guarded against abuse, is the only 
efficient means of protecting the rights of the creditor. 

The progress of these opinions is well illustrated by a writer 
in one of the late foreign law periodicals. 


“ Interim relief, early relief, precautionary relief upon a case 
of high probability, as contradistinguished from that ultimate 
relief whieh is founded on degal certainty, attained by trial and 
judgment, after hearing both parties, is granted by all courts 
acting on rational principles. Observe what is done under the 
criminal law, and in chancery. Under the criminal law, you 
do not say the mere affidavit of the prosecutor, that the alleged 
criminal is guilty, shall send him to prison without inquiry ; nor 
do you say that under no circumstances shall he go to prison 
till after trial and judgment. You rush into neither one ex- 
treme nor the other. You have preliminary inquiry before a 
coroner, a magistrate, or some proper authority ; and if on the 
whole there appears a fair prima facie case of probable guilt, you 
do not allow what the Times very justly calls ‘ sentimentality,’ 
to prevent you sending the untried man to prison to abide his 
trial. In chancery, a plaintiff asks for an injunction, or other 
precautionary relief. You do not say establish your case by 
pleading to issue and obtaining a decree, and then we will 
grant you the injunction; nor do you say, on the other hand, 
the plaintiff has sworn positively,—that is enough. ‘It may 
be inconvenient to the defendant to have the injunction issue, 
but there would be ten times more inconvenience if we were 
to try whether plaintiff swears true. You do not rush into 
either one extreme or the other: you do inquire whether plain- 
tiff swears true ; you say to the plaintiff, show a sufficient prima 
facie case, and if necessary we will grant the injunction at 
once, with liberty to the defendant to move to dissolve it; or 
you take the less strong step of desiring the plaintiff to give 
notice to the defendant, and you then hear and decide, not 
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conclusively but by way of precaution, on hearing the statement 
on both sides. Why should not the analogy, furnished by the 
criminal law, and by chancery, be adopted in the matter of 
arrest? Why should not the creditor attend before a proper 
judge, and show a sufficient prima facie case of debt due, pro- 
ducing his written documents, his books and papers to fortify 
his statement ; and on satisfying the judge, either have a sum- 
mons for the debtor to appear, or on showing a probable case 
of contemplated fraud have a warrant of arrest, a capias ad 
respondendum in the first instance ?”—Law Review, Nov. 1846. 


After a rigid inquiry by the commissioners of Common 
Law into the state of the inferior courts in England, the 
general conclusion arrived at by them was, “that the inade- 
quacy of the present course, in causes of action from 40s. to at 
least 20/. amounts almost to a denial of justice ;” and that the 
defects of the inferior courts, were so numerous and compli- 
cated, that it was easier to devise new institutions, than to intro- 
duce effectual improvements into those which exist. 

Various causes for this reform, into which it is scarcely 
necessary for us to inquire here, were assigned by the com- 
missioners, growing chiefly out of the very narrow jurisdiction 
of county and inferior Courts, the old standard of 40s. being 
retained ; the distance of the place of trial from the residences 
of parties and witnesses ; delay ; the facility of evading execu- 
tion, and the expense of the proceeding as compared with the 
amount of the demand. 

In 1844, was passed the Act to amend the law of Insolvency, 
Bankruptcy, and Execution; the 57th section of which enact- 
ed, “ that from the passing of that act no person should be 
taken or charged in execution upon any judgment in any ac- 
tion for the recovery of any debt wherein the sum recovered 
shall not exceed the sum of twenty pounds, exclusive of costs.” 
Stringent provisions against fraud are contained in this act. 
With a view still further of carrying out the reforms suggested 
by the commissioners, the Act for the more easy recovery of 
small debts and demands, was passed in August last. The 
Act consistsof 143 sections. The first 57 sections have reference 
chiefly to the establishment and jurisdiction of courts, the ap- 
pointment and office of judges; places and times of holding 
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courts, &c. The 58th section gives jurisdiction to the county 
court, in all pleas of personal actions where the debt or damage 
claimed is not more than twenty pounds—such actions to be 
heard and determined in a summary way. Sections 69 to 71 
regulate the modes of jury trials and their constitution. Judges 
are to decide all questions of law or fact except when juries aré 
empanneled. In cases above five pounds either plaintiff or de- 
fendant to be entitled to demand a jury, but in cases under 
five pounds such demand to be subject to the discretion of the 
judge. The juries are to consist of five jurors, and to deliver 
an unanimous verdict. The same jury may try several cases 
in one day without being resworn. On the sitting of the court, 
and parties answering to their names, the judge to proceed in 
a summary manner to try the cause without further pleading 
or formal joinder of issue. No evidence to be given by plaintiff 
of any demand or cause of action except that stated in the 
summons. No defendant to be allowed, without the consent of 
the plaintiff, to plead set-off or to claim the benefit of infancy, 
coverture, statute of limitations, &c., without notice to the 
clerk, who shall communicate the same to the plaintiff. The 
parties themselves or their wives may be examined as witnesses. 
Judgment of the court to be final, except the judge shall think 
proper to grant a new trial. Causes to be removed into the 
superior courts only by leave of a judge of one of the superior 
courts, and where the demand is above five pounds. The 
judge to be empowered to order payment of the debt and costs 
by instalment—such instalments to be paid into court. If there 
are no goods to satisfy the judgment, the debtor may be sum- 
moned to appear before the court, and be examined on oath 
touching his estate and effects, the circumstances under which 
he incutred the liability, and his means of payment. If the 
debtor does not answer such summons, and shall not allege 
sufficient excuse for not attending; if attending, he does not 
give satisfactory answers; or if it shall appear that he has ob- 
tained credit from the plaintiff under false pretences or by 
means of fraud or breach of trust, or has wilfully contracted 
such debt or liability without having had at the same time a 
reasonable expectation of being able to pay or discharge the 
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same ; or shall have made or caused to be made any gift, de- 
livery, or transfer of any property ; or shall have changed, re- 
moved or concealed the same with intent to defraud his credi- 
tors ; or if it shall appear to the satisfaction of the said judge, 
that the party has had since the judgment sufficient means and 
ability to pay the debt or damages, and if he shall refuse to pay 
the same, it shall be lawful for the judge to order that any 
such party may be committed to the common gaol, or house 
of correction, for any period not exceeding forty days. The 
remaining clauses are not of sufficient importance to require 
particular notice. 

From the brief sketch we have thus given of the “Small 
Debts Act,” it will be seen that several very important changes 
have been made in the character and jurisdiction of the English 
county and inferior courts. The reform certainly appears to 
have been much needed. Many of the provisions of this Act 
are familiar to us, in most of the United States. Some of its 
most prominent features, however, we believe are novel even 
here. Procedure without writ; the discretionary character 
of trial by jury; the jury itself cut down from twelve to five ; 
the absence of all pleading or formal joinder of issue ; the testi- 
mony admitted ; the very limited right of appeal; and the ex- 
traordinary power vested in the judge to compel discovery, 
by examination in open court,—are all innovations more or 
less unknown throughout the United States, and are cer- 
tainly worth the examination of our legal reformers. The 
limits of this paper will not permit us to do more than notice 
them in a general way. We leave them to our readers to 
draw what practical inferences they will. 

In another point of view this act is singularly illustrative of 
the taste for reform, or to use a phrase savouring of more civility 
to our ancestors, change, which appears to be the great charac- 
teristic of our age. Why our sturdy forefathers slumbered so 
long in benighted ignorance, it is not for us to fathom. Certain 
it is, whatever may be the sins and omissions of this genera- 
tion, the future historian will have no reason to find fault, in 
summing up the list of its short-comings, with its respect 
for the wisdom of its ancestors. Upon that score we are cer- 
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tainly blameless. The vie antique will not answer the rail- 
way speed of our modern reformers, and the law has come in 
for its full share. From Jeremy Bentham, down to the least 
member of a legislative judiciary committee, whose qualifi- 
cations for law-making rest upon the very questionable title 
derived from a two years’ apprenticeship to a practising attor- 
ney, or from the wholesome draughts imbibed at the fountain 
of justice as clerk of a county court, the cry is, reform it 
altogether. These are the viginti annorum lucubrationes of 
the modern Cokes and Fortescues who grace our halls of 
legislation. From the ballot box, as from the head of Jove, 
Minerva-like they spring; omniscient as well as omnipotent, 
they boldly advance to their task; their constituents have 
dubbed them legislators for the nonce, and be the law common 
or statute, scripta or non scripta, they attack it as boldly and 
with as little ceremony, as if they had made it the study of 
their lives. We cry mercy to this mode of legislation. Making 
every allowance for the dullness of our forefathers, and to the 
fullest extent admitting the light which beams on us, it may be 
a grave question whether festina lente, on the subject of law 
reform at least, be not the most politic course. There is need for 
reform. New laws must undoubtedly be made. The ever vary- 
ing changes in society constantly require them ; but in justice’s 
name, we plead, that when other than the silent hand of time is to 
work these changes—and time, after all, is the safest and best 
reformer—the work should be cautiously and carefully approach- 
ed, and proceeded in with some little respect for, and acquaint- 
ance with, the opinions of those who have had the misfortune to 
precedeus. Thereis no royal road—and in uttering this palpable 
truism to us, we ask pardon of the spirit of the age—to know- 
ledge of any kind whatever; least of all to the knowledge of the 
traditionary fabric of our laws. We possess no code condensing 
ina few pithy and pointed generalities the very essence and body 
of our jurisprudence. Our common law is the gathered wisdom 
of ages—a system of precedents, which, in the hands of wise and 
learned men, has adapted itself with wonderful facility to the 
growing wants of society; and spite of the sneers at its some- 
times awkward and cumbrous machinery, we have much faith 
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in it still. It is a shrine we care not to see defaced. If it has its 
abuses, let them be corrected by those who can well weigh 
the substitutes proposed. For every trade or calling some 
previous training, a smattering of information at least, seems 
to be required,—for legislation, emphatically none. Is this 
right? Is it even reasonable? Whence proceeds the mass of 
crude and ill-digested laws which annually flood the land, but 
from ignorance, upon the part of the makers, of the legislation 
which existed before. Turn over the pages of our statute 
books,—law upon law passed—at one time enacting with verbi- 
age and tautology enough to puzzle a bench of judges to dis- 
cover its hidden meaning, and haply, drawing from them the 
amiable dictum that the legislature meant something, but 
they did not know what,—perhaps the most elementary prin- 
ciple of the common law: at another, for the sake of some 
local benefit, or to favour a particular class, striking at the 
very foundations upon which the common law rests. 

We would not be understood as opposed to reform ; but this 
lightning speed of legislation is as indecent as it is ill-judged. 
The Bench and Bar is the conservative element of our sys- 
tem ; but it does not therefore follow that they will blindly close 
their eyes to all change. The history of judicial legislation is 
a proud answer to this charge. All they ask is, that before a 
change takes place, a fit substitute should be adopted ; and being 
better acquainted with the state of the law than their lay 
brethren, and of course better able to appreciate the difficul- 
ties which oppose themselves to reform, they very naturally 
ask that their opinion shall be consulted. A law Commission, 
similar to the one which has introduced so many valuable re- 
forms in the English law within a few years past, might re- 
lieve our legislatures from a subject which, as a general rule, 
they may be said to know very little about, and in the end 
perhaps save a great deal of unnecessary trouble. 
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THE COLUMBIA BRIDGE COMPANY, ASSIGNEE OF JONATHAN 
MIFFLIN v. JACOB KLINE, er at.* 


Supreme Court of Pennsylvania, November, 1825. 


(1.) A party must bring forward the several parts of his case in their order ; and 
although the Court has power to relax the rule in this respect, its refusal so to do, 
is matter of legal discretion not subject to writ of error. 

(2.) It is not error that in charging the jury, the Court, after answering a point 
submitted affirmatively, proceeds to qualify it by stating that if the facts were dif- 
ferent from those assumed in the point, the law would be otherwise. The question 
always is, not whether a party is deprived of the advantage gained by an artful 
representation of a part of the case, but whether the court has laid down sound law 
for the decision of the whole. 

(3.) When an agreement is invalid from the unlawfulness of its consideration, 
any subsequent agreement based upon it is equally invalid. 

(4.) Though a defence between the original parties to a bond may be waived in 
favour of an assignee for a valuable consideration, who is encouraged to part with 
his money, by the acts, declarations, or even the silence of the obligor, yet where 
there is more than one obligor, it should appear that all joined in the acts which are 
relied on as a waiver. 

(5.) Where an act of Assembly stipulated that a corporation, before enjoying 
certain immunities, should give security to the Court of Common Pleas, in such 
cases, and in such manner, as the said Court may think proper to require for the 
faithful payment and redemption of all the notes by them issued ; he/d, that the bond 
of the corporation alone, was not sufficient security within the act. 

(6.) A corporation cannot maintain an action on a bond taken by it, or assigned 
to it, unless it be for a debt contracted in the course of its legitimate operations, and 
for an object finally promotive of the purpose for which it is incorporated ; but such 
corporation would have a right to take a bond, or the assignment of a bond, for 
moneys advanced for the purposes of its constitution, or for any other object fairly 
promotive of the views and intentions for which the company was incorporated. 

(7.) A corporation may be a trustee. 


The facts of this case sufficiently appear in the opinion of 
the Court, which was delivered by 


Gisson, J.—Taking for granted, that the evidence contained 
in the bill of exceptions was intrinsically competent to rebut 
what had come from the other side, the question is, was it 
offered in season? It was not produced till the party offering 
it had rested the evidence on his part, at two different stages 


* This case was not reported at the time in consequence of a doubt, entertained by 
Chief Justice Tilghman, of the propriety of touching the question, of a corporation’s 
capacity to hold in trust ; but he, as well as Mr Justice Duncan, fully concurred on 
all the other points. 
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of the trial after the reception of the evidence which it was 
proposed to rebut. He therefore had waived the benefit of it 
by not producing it at the proper time; after which, the Court 
was not bound to admit it. A party must bring forward the 
several parts of his case in their order, and although the Court 
has power to relax the rule in this respect, it may refuse to do 
so; and the exercise of what is matter of legal discretion, 
cannot be made the subject of error. 

The remaining exceptions are, to the opinion of the Court, on 
points submitted by counsel. 

The bond on which this suit is brought was substituted for 
another which had been given for a part of the price of sixty 
acres of land, purchased by Jacob Kline, Isaac Ruth and Isaac 
Mingle, at the enormous price of $50,000, with a view to reim- 
bursement by dividing the whole into lots and disposing of 
them by a lottery ; and, in reference to this stage of the trans- 
action, the Court was requested by the counsel of the plaintiff 
to charge, that if Mifflin, the vendor, knew of the intention of 
the purchasers to make the property the subject of a lottery, it 
would furnish no objection to the recovery of the purchase 
money. This proposition was adopted by the Court; but on 
a point made by the other side, the jury were at the same 
time instructed that if there was an agreement that the vendor 
should participate in the profits of the lottery, the whole con- 
tract would be illegal; and that neither he nor his assignee 
could recover. The objection made, is not to the soundness 
of this direction; but to the manner of stating it, the counsel 
contending that he was entitled to have the opinion of the Court 
separately and distinctly on the facts as he had submitted them, 
without regard to other facts that might be supposed to exist 
in connection with them. The opinion of the Court was, in 
fact, separately delivered on the facts as they were propound- 
ed, although the judge immediately afterwards stated the law 
as it would arise out of them mingled with other facts which 
it was supposed might possibly be deduced from the evidence. 
But even were it otherwise, it would be preposterous to reverse 
for such a reason. It is the business of the Court to furnish 
rules of decision applicable to every combination of the facts 
that may result from the evidence; and the question always 
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must be, not whether a party has been deprived of the advan 
tage likely to be gained by an artful representation of a part of 
the case, but whether the Court has laid down sound law for 
the decision of the whole of it. To say that anything else is 
error, would put an end to all fairness in trials. 

The counsel for the plaintiff further requested the direction 
of the Court, that the second bargain between the vendor and 
the purchasers superseded the first, and consequently that the 
rights of all parties were to be determined by it exclusively. 
The Court did so direct, but added, that as the bond on which 
the suit is brought was given in lieu of a former bond executed 
for a part of the original purchase money, the question whether 
the consideration of it was legal, would still depend on the cir- 
cumstances of the original transaction: and that the second 
bond would be affected by anything that would have affected 
the first. I perceive no error in this. No doubt an entirely 
new contract on new consideration, and for a lawful purpose, 
would have been binding; but that there was such a thing I do 
not understand it to be seriously pretended. The transaction 
in the presence of Mr. Barnitz, was evidently nothing more 
than a modification of the original bargain, which, if made in 
despite of the acts of Assembly for the suppression of lotteries, 
would not admit of confirmation by a subsequent agreement on 
the same basis, or one that should look to the attainment of 
any object which, at the time of the original bargain, was un- 
lawful. The canker at its core, would be incurable. The 
validity of the second bond, therefore, would depend on the 
circumstances which might affect the first. This is established 
by Duncan v. M‘Cullough, 4 8. & R. 483, and the cases there 
cited. 

The next ground of exception is the omission to charge that, 
although the vendor should be proved to have remitted a part 
of the bond, the jury ought nevertheless to find the amount of 
the penalty, to enable him to have execution for the sum 
actually due. It is obvious that this could have had no effect 
on the merits: for no jury is so dull, as not to know that the 
release of part of a debt, is not a release of the whole; and an 
exception of the sort ought therefore to receive no favour. 
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But the position is not maintainable, that the plaintiff in an 
action of debt on the act of Assembly, to recover a sum due 
by bond, is entitled to a verdict and judgment for the penalty, 
as at the common law. By the express provisions of the act 
he is required, in stating his demand, to go for the precise sum 
which he believes to be recoverable; and in case of recovery 
the verdict and judgment is for the sum ascertained to be due. 
The counsel therefore had no right to a direction such as was 
required. 

Again, the Court was desired to charge, that if the jury 
should be of opinion that a bond of Jacob and George Kline 
for 1178 dollars, borrowed for the use of the obligors, and a 
note of Jacob Kline, endorsed by Herr, for 800 dollars, were 
satisfied out of the money advanced by the plaintiffs as the 
consideration of the assignment; and further, that the obligors 
received 300 dollars out of the money so advanced for the 
purpose of paying off incumbrances, so that they might be en- 
abled to execute their agreement with Mifflin the assignor ; 
then the defendants would be precluded from setting up, against 
the assignee, any defence which they might have set up against 
the assignor ; and for not having so directed the jury, exception 
is taken. It is clear, however, that these circumstances alone 
would not be decisive. A defence between the original parties 
may doubtless be waived in favour of an assignee for valuable 
consideration, who is encouraged to part with his money by 
the acts, declarations, or even the silence, of the obligor. But 
when there are two or more obligors, it should appear that all 
joined in the acts which are relied on as a waiver. Now it 
was no part of the proposition that Herr, who was a surety, 
and could not be deprived of his defence without his assent, or 
indeed, that any of the others in particular, participated in the 
acts which are alleged to be a waiver; and such participation, 
the jury were very properly instructed, was absolutely neces- 
sary to constitute a waiver that would affect all the defendants. 

The next exception is, that the Court refused to direct the 
jury to consider the acts of Kline, the principal obligor, and 
Mifflin the obligee, as the acts of Herr, the surety, although the 
atter may not have known of or assented to them. This propo- 
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sition is so extravagant in itself, that particular remarks on it 
are unnecessary. 

Thus far I have considered the points in the cause separately ; 
not because I think them worthy of discussion, but because of 
the magnitude of the contest, rather than the difficulty of the 
law. What remains is more important. 

The counsel for the defendants desired the Court to direct 
the jury, that the plaintiff could not maintain an action on this 
bond. (1.) Because it has not authority under the act of in- 
corporation to purchase bonds: (2.) because the act of the 24th 
of February, 1820, which was passed to enable it to recover 
debts due to it, embraces debts due which were contracted 
only in the course of its banking operations, to which class 
this particular debt does not belong: and (3.) because, if that 
act does embrace this debt, yet the preliminary security 
which it requires of the plaintiff has not been given. The Court 
was of opinion, that the debt was not within the purview of 
the act, both because it was not intended to operate on debts 
for which suits were then depending, and because the transac- 
tion in question, was not a banking operation, and therefore 

‘not forbidden by the 13th section of the act of the 21st March, 
1814, the severity of which, the act of 1820 was intended to 
mitigate ; but that if it were within these two acts, the plaintiff 
had given sufficient security according to the true intent of the 
third section of the latter by filing its own bond agreeably to 
the order of the Court of Common Pleas of Lancaster County ; 
and finally, that independently of these acts, the plaintiff could 
not maintain an action on a bond taken by it, or assigned to it, 
unless it were for a debt contracted in the course of its legiti- 
mate operations, and for an object promotive of the purpose 
for which it was incorporated. 

It does not appear that any previous debt existed ; but the 
transaction seems to have been an investment of the funds of 
the corporation without any peculiar or distinctive circum- 
stance. Whether it was a banking operation, depended on 
facts which were for the determination of the jury, and of 
which we could but imperfectly judge, if it were our province 
to do so. The section of the act of 1814 prohibits the issuing 
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of the notes of individuals or of incorporations instituted for 
other than banking purposes ; and declares, that notes discount- 
ed, and “ contracts relative to business, uswally done by bank- 
ing companies, which shall be done by, or made with unincor- 
porated banks, individuals, or corporations for other purposes,” 
shall be absolutely void. Now the business done by banks 
consists in issuing notes payable to bearer, which pass by 
delivery as cash; in discounting notes, and in receiving de- 
posits. Judge Spencer is of opinion that the principal attri- 
butes of a bank are comprised in its right to do these things. 
The People v. The Utica Insurance Company, 15 Johns. 390. 
But these are separate operations which do not all concur in 
the same transaction; and either of them may or may not, ac- 
cording to circumstances, be a breach of the act of Assembly. 
A bank may refuse to receive deposits, and may yet be a bank- 
ing institution for every other purpose. So, instead of an ac- 
commodation note, it may require a bond or single bill, in 
which, those who, in the usual course, pledge their responsi- 
bility for the borrower, by endorsing his note, are bound as 
principals ; and some banks in this State have actually adopted 
that form of security. Nor, on the other hand, could an un- 
lawful banking company elude the provisions of the Act by 
pursuing the same course. The issuing of any but the notes 
of incorporated banks, was the principal mischief intended to 
be restrained, and where such notes are not paid in discharge 
of an existing debt, but are advanced on a credit or security 
of any kind, that alone will stamp the transaction with crimi- 
nality. But although the Court inclined to think the transac- 
tion was not a banking operation, it left the facts to the jury, 
with a direction that if they should be of opinion that it was 
such a transaction, then the plaintiffs case would not be borne 
out by the act of 1820, which was not intended to affect the 
rights of parties in suits then depending. 

In this I heartily concur. The impolicy and injustice of ex 
post facto laws are so glaring, that no upright judge will be- 
lieve that the legislature intended to divest or impair existing 
rights, unless where an intention to do so is so palpable as to 
force itself on the attention. What is the language of the legis- 
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lature on the subject before us? “Before the said company 
shall be enabled to recover under this act, it shall be its duty to 
give security to the Court of Common Pleas of Lancaster 
County, in such sum and in such manner as the said Court 
may think proper to require, for the redemption of its notes in 
circulation.” Now security given either before or after suit 
brought is a compliance with the letter of the act, and there- 
fore it stands indifferent, as regards the expressed intention of 
the legislature, at what time it is given so that it be before re- 
covery ; but does it stand indifferent as respects the justice of 
the case? It must appear clearly that the legislature intended 
to subject these defendants to costs which accrue when they 
had a defence, before an intention to do so will be imputed to 
them ; and in this respect our case is quite as strong as Bedford 
v. Shilling, 4S. & R., 401. 

But I by no means concur that the bond of the plaintiff alone 
is security, within the true intent and meaning of the act. The 
Common Pleas of Lancaster County doubtless had unlimited 
discretion in determining the amount of the security, and the 
form in which it should be taken ; but here its power over the 
subject ended. It could not dispense with substantial security 
of some sort. Now I will not stop to consult the lexicogra- 
phers for the meaning of the word “security; we know 
what it means in the common parlance and transactions of 
the world, and in what sense it has for the most part been used 
by the legislature. No one can shut his eyes so as not to see 
that the object of this section was to require substantial respon- 
sibility in addition to that of the plaintiff, for the payment of 
its own debts, before it should be permitted to collect its debts 
from others; not to require it to give a bond in addition to its 
notes, which would be quite as beneficial to the holder. This 
then, was an error, but one which was in favour of the plain- 
tiff, who for that reason is precluded from making it a ground 
of reversal 

Then laying the Acts of 1814 and 1820 entirely out of the 
case, the remaining inquiry will be, whether the Court was 
right in its opinion as to the right of the plaintiff to take an 
assignment of this bond under the act of incorporation. 
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It is said, particularly in the case of Sutton’s Hospital, 10 
Rep. 31, that to every general corporation the law tacitly an- 
nexes certain incidents ; such as capacity to sue and be sued, to 
purchase land, and to do almost ail other acts as natural persons 
may. But this must be understood of acts that are within the 
scope of the business or duties which the corporation was 
created to perform. The law annexes no power as inherent, 
and therefore existing independent of the particular provisions 
of the charter. A corporation being the creature of the legis- 
lature, derives all its powers from the act of its incorporation, 
and such incidents as are tacitly annexed to it, are those im- 
plied powers which are necessary to the ends of its existence. 
The legislature may, if it will, constitute an artificial body for 
no particular purpose, and endow it with the attributes of a 
natural person; but in this country, corporations are never 
created but for specific objects and with capacity commensu- 
rate to their duties. To assume for them any greater capacity, 
would be a fraud on the legislature, which otherwise might be 
erecting an Insurance Oflice, whilst it supposed it was incorpo- 
rating a Church, or in place of a Hospital, it might be creating 
a Bank. But every affirmative grant, implies a negative as to 
the grant of any thing else, and therefore a corporation for a 
specific purpose is no corporation for any other purpose, and 
consequently can, for such other purpose, do no corporate acts 
to affect its own rights or those of other persons. In a word, 
it is recognized as having a political existence only when it is 
viewed in a particular aspect. It is a question not altogether 
settled, whether a corporation can be a trustee: and although 
the weight of authority seems to be in favour of the affirmative, 
I cannot accede to the reasoning of the judge who delivered 
the opinion of the Supreme Court of Massachusetts, in the 
Trustees of Phillips Academy v. King, 12 Mass. 555, and who 
thought that to affirm that a corporation has not capacity to 
hold in trust because its interest and duties cannot be involved 
in the execution of a trust, would beg the question. In Jack- 
son v. Hartwell, the Supreme Court of New York, thought 
differently. On the grounds of authority, however, I would in- 
cline to the opinion held in Massachusetts, for although on the 
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enactment of the statute of uses, it was held, that no one could 
be seizedin trust, who could not be seized to a use, (1 Cruise’s 
Dig. Trust, ch. 1, s. 68,) yet in later times we find that de- 
vises to corporations in trust are held good. Green v. Ruther- 
ford, 1 Ves. Rep. 462; Kildare v. Eustace, 1 Bro. C. C. 81; 
Filstead Hospital v. Foach, 2 Vern. 410. But, however this 
may be, it cannot shake a principle so deeply founded in 
reason as that which I have stated, and one which is recog- 
nized in Hind v. The Providence Insurance Company, 2 Cra. 
166; Wales v. Stetson, 2 Mass. 143; Denton v. Jackson, 
2 Johns. 325; Jackson v. Hartwell, 15 Johns. 44; and more 
distinctly in the People v. The Utica Insurance Company, Ib. 
384. But with this principle, the charge of the Court below 
was in strict accordance. The jury were directed that the 
corporation would have no right to purchase lands or discount 
notes ; “ but that it would have a right to take a bond or the 
assignment of a bond for moneys advanced for the purpose of 
the institution; or for any other object fairly promotive of the 
views and intentions for which the company was incorporated. 
This is an accurate statement of the law applicable to the sub- 
ject generally ; and if a particular exposition of it in reference 
to the special facts in evidence had been desired, the point 
arising on these facts should have been suggested. But there 
was nothing in the case to make it an exception from the 
general rule. The plaintiff is invested with powers, common 
to most bridge companies, to increase its capital if it should 
be found necessary to accomplish the object by creating ad- 
ditional shares; and to divide the profits, after deducting a 
sum deemed necessary as a contingent fund ; to rebuild or re- 
pair the bridge, as accident or decay might render it neces- 
sary. A construction which should require this fund to be 
kept in the coffers of the company, would be unnecessarily se- 
vere. It might, without doubt, be put out at interest, as usual 
with the surplus capital of Insurance companies, provided it 
were done bona fide, and not to give colour to transactions 
which are foreign to the business of the corporation. Had 
such been the nature of the investment in the case before us, 
the legality of it could not be questioned. But no point found- 
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ed on the supposed existence of circumstances, sufficient to 
take the case out of the general rule, was made for the opinion 
of the Court; and it is probable that none such resulted from 
the facts given in evidence. The charge, therefore, was in 
every respect unexceptionable. 

On a full consideration of all the points in the case, it is the 
opinion of this Court, that there is no error in the record. 
Judgment affirmed. 

Mr. Hopkins for plaintiff in error, and Mr. Bucuanan for 
defendant in error. 


ELISHA 8S. FROST vw. JARED A. LOWRY, ev at. 
Supreme Court of Ohio, December, 1846. 


If A. obtain goods of B. by false pretences, and give therefor an accepted draft 
upon C.—an accommodation acceptor—it is no defence to an action of replevin 
instituted by B. against a stranger, in whose possession the goods are found, that 
the draft had not been previously returned to A. 


The original suit was replevin, commenced in the Court of 
Common Pleas by the defendants against the plaintiff in error, 
and verdict and judgment in their favour. A bill of exceptions 
was taken, during the trial in the common pleas, from which 
the following facts appear: 

One Nathan L. Stout, on the 6th day of July, 1843, pur- 
chased of the Lowrys, defendants in error, in the city of New 
York, a bill of goods amounting to the sum of $1,565.38, for 
which he gave, at the time of such purchase, his draft, payable 
in six months, to the order of the defendants in error, accepted 
by A. A. Eustaphieve. 

While contracting for the goods, Stout represented himself 
as entirely free from debt, and as the owner of property, real 
and personal, in his possession, worth from two to three thous- 
and dollars ; all of which statements were utterly false, he be- 
ing, at the time of such purchase, indebted in large amounts, 
and owning no property of any description whatever. The 
goods were left in the possession of the defendants in error 
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and shipped by them for Logansport, in the State of Indiana. 
On their way, in a warehouse at the city of Maumee, they 
were taken by the plaintiff in error, Frost, as sheriff, by vir- 
tue of a writ of attachment issued against Stout, at the 
suit of a creditor, who had claims against him to a large 
amount. 

The defendants in error having discovered Stout’s fraud, 
sent to Maumee, found him there, tendered to him the draft, 
with Eustaphieve’s acceptance erased, but saying to him, they 
wished to keep it till the trial, if he was willing ; that he could 
take it, however, if he desired. Stout replied, it was just as 
well, and that the draft might remain in the hands of the attor- 
ney for the defendants in error, subject to his order. They, 
the defendants in error, then explained their claim to the plain- 
tiff in error, Frost, and demanded the goods, which were re- 
fused. A writ of replevin was then sued out, the goods re- 
plevied, and the right of property and possession is the contro- 
versy which followed in respect thereof. 

On the trial, the defendants in error surrendered the draft, 
with the acceptance canceled, to the Court, to be disposed of 
as the Court should direct. 

It was proved on the trial by David B. Stout, brother of Na- 
than L., that Eustaphieve had, probably, no funds in his hands 
to meet his acceptance, and that Nathan L. Stout was present 
at the time of the replevin and made no objection. Other 
facts appear in the bill of exceptions, but they are not mate- 
rial. 

The Court were asked to charge the jury, amongst other 
things, that if the goods were obtained from the defendants in 
error, by Nathan L. Stout, by fraud, they could not rescind the 
contract without tendering back to Stout the acceptance of 
Eustaphieve. 

This instruction was refused, and exception taken. Other 
instructions were asked and refused, and exception, likewise, 
taken, as well as to the entire charge of the Court, as given to 
the jury. 

The Supreme Court on the circuit, on a writ of error, af- 
firmed the judgment of the Common Pleas, and the plaintiff 
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now seeks, by the prosecution of this writ, to reverse the judg- 
ment of the Supreme Court. 


Messrs. T. Ewine, Spink and Hopkins, for plaintiff in error, 
cited Coolidge v. Bingham, 1 Met., 547; Potter v. Titcomb, 
22 Maine Rep. 300; 12 Ohio Rep. 363 ; 3 Conn. Rep. 483-88; 
2 Conn. Rep. 371; 2 Wheat. 13; 3 Ohio R. 235; Chitty’s 
Bills, 176. 

Mr. E. Lang, and Mr. M. R. Waite, for defendants in error, 
cited Stevens v. Austin, 1 Met. R. 557. 


The opinion of the Court was delivered by 


Woop, C. J. One question only is raised upon this record 
by the counsel for the plaintiff in error: whether, under the 
circumstances of the case, the defendants in error could le- 
gally rescind the contract for the purchase of the goods, 
without the return of Eustaphieve’s acceptance to the pur- 
chaser, Nathan L. Stout? A determination of this one ques- 
tion, decides whether the Supreme Court erred or not, on the 
circuit, in affirming the judgment of the Court of Common Pleas 
in refusing to charge the jury, that, without such return, the 
defendants in error were entitled to recover. 

The evidence clearly shows a most infamous fraud had 
been perpetrated by the purchaser of the goods. Under the 
false representations made as to his property and circumstances, 
by Stout, it is certainly right to presume the defendants in error 
relied, at least, as much on his responsibility as the drawer of 
the bill, as on the acceptance of Eustaphieve, of whose ability 
to pay, nothing, in fact, is shown. 

Where goods are obtained by fraud, the purchaser acquires 
no lawful possession as against the vendor, for the reason that 
his assent to the delivery was procured by such means. To 
say the least, such contract is voidable It may be disaffirmed, 
and the goods reclaimed. 

It is nevertheless true, to enable the vendor to repossess him- 
self of the goods, he must restore the vendee to his original 
rights. The consideration paid mustbe returned—the security 
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given must be tendered back, or delivered up to be canceled. 
But, if this be waived by the vendee, no other person has the 
right to complain, and such appears to us to be the case at bar. 
The bill was left, by the consent of Nathan L. Stout, with the 
attorney, subject to Stout’s order, with the acceptance erased. 
What reason has either the plaintiff in error, Frost, or the at- 
taching creditor, to complain of this? They had neither 
property in, nor lien upon this acceptance, and Stout had the 
perfect right to waive its return, or to receive the bill without it, 
and the result, in our view, would be precisely the same—the 
recission of the contract. 

But suppose this were not. Useless and idle ceremonies are 
neither favourites of the law nor required by common sense ; 
and if the withholding of the acceptance can in no event be of 
prejudice to Stout, its return is by no means necessary to en- 
able the defendants in error to reclaim the property. 

From the evidence of David B. Stout, Eustaphieve was, 
doubtless, an accommodation acceptor, with no funds to meet 
this liability ; and when the bill was returned, and the accep- 
tance erased, the condition of Nathan L. Stout was no worse, 
than with an accommodation acceptance in hand. But if 
the bill were, in fact, drawn upon funds in the hands of 
Eustaphieve, and accepted by him upon the strength of such 
funds, the erasure of the acceptance makes his (Stout’s) con- 
dition, no worse. No debt,—no obligation has been discharged 
by the acceptance without payment, and the acceptance being 
destroyed, the same funds remain, subject to Stout’s order, in 
Eustaphieve’s hands. 

The case cited from 1 Metcalfe, 347, is by no means analo- 
gous to this. There, B. bought goods of C., and gave in pay- 
ment a note, with two forged indorsements upon it, but the 
name of the maker was not a forgery. The note was not 
tendered back, but assumpsit brought for the goods sold, and 
it was held the plaintiff could not recover. The case was 
doubtless correctly decided, for Bingham, the defendant, had 
the right to the return of the note, that he might avail himself 
of the maker’s responsibility, where the same was genuine ; and 
without it, he was not restored to his original rights. But had 
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the names of all the parties to the obligation been false, it is by 
no means certain its return would have been considered neces- 
sary, to enable the plaintiff to have recovered. 

Where nothing of value is received, nothing need be re- 
turned. Judgment affirmed. 


COMMONWEALTH v. ABNER G. DANIEL. 
Quarter Sessions of Philadelphia County, March, 1847. 


(1.) The Court in which the party is attending as suitor or witness, is the proper 
one to apply for discharge from arrest. 

(2.) ‘The remedy, by warrant and commitment under 4th sec. of act of 12th July, 
1842, is a civil, and not criminal one. 

(3.) The privilege from arrest, is confined to parties in civil proceedings, unless 
it appear, that the arrest on the criminal charge was a contrivance to get the defen- 
dant into custody on the civil suit. 


The facts of this case sufficiently appear in the opinion of 
the Court, which was delivered by 


Camrsect, J.—Abner G. Daniel is a resident of Kentucky, 
from which State he has been brought on a requisition from 
the Governor of this State, on a charge of obtaining goods by 
false pretences. On the 17th of this month, five true bills for 
that offence having been found by the Grand Jury, an applica- 
tion was made for the continuance of these cases until the next 
term. The Court declined to grant the continuance for the 
term; but fixed the 26th of April for the trial. In the after- 
noon of the 17th, whilst the defendant was at his lodgings in 
this city, he was arrested by the sheriff's deputy, on a warrant 
issued by Judge Findlay, of the District Court, under the fourth 
section of the act of 12th July, 1842. 

The application is to discharge him from this arrest, on the 
ground that he is protected whilst attending this court as a 
party. 

The application has been resisted on three grounds. 
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First. That this court is not the proper court to apply for 
his discharge. This principle, we think, is not sustainable. 
The court in which the party is a suitor or a witness, is the 
proper one to apply for the discharge. Such has been the 
almost invariable practice of the courts in this State, and in 
our opinion founded on good reason. The court in which the 
party is a suitor or a witness, has this power conferred on it, 
in order that its business be not interrupted, or its dignity im- 
paired. It is the privilege of the court, and not of the suitor 
or witness, which has to be vindicated by a discharge, when 
an arrest has taken place in violation of that privilege. Though 
the court from which the process issued may discharge, it 
would act upon a different principle; for an abuse of its pro- 
cess, and not for a contempt. Hurst’s case, 4 Dallas, 387; 
United States v. Edan, 9 S. & R., 147. 

Second. That the remedy by warrant and commitment, 
under the 4th section of the act of 12th July, 1842, isa criminal 
and not a civil one. Different provisions have been incorpo- 
rated into that act, some of which are of acriminal, and others 
of a purely civil nature. Of the latter character, in our opinion, 
is the provision now under consideration. The warrant is 
issued by a Judge of a court of purely civil jurisdiction, and 
then only in specially enumerated cases. After a hearing and 
a commitment, the defendant may at any time be discharged 
by any judge of the county, on his paying the debt or demand 
claimed, and costs, or by giving security for the payment 
thereof, or on his executing bonds under the 10th and 11th 
sections of that act. It is apparent, therefore, that this is an 
injury, and not a crime, for which the legislature has only 
provided a compensation in damages to the party injured. In 
the reasoning of the judge of the District Court, in the case of 
Neal v. Perry, 4 Penn. L. J., 410, upon this point, we entirely 
concur. 

The third ground on which this application has been resisted, 
is, that the privilege from arrest does not extend to parties un- 
der criminal process. If Mr. Daniel had been attending as a 
party or a witness, in a civil case, or as a witness ina criminal 
case, there can be no doubt that he would be entitled to a dis- 
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charge. Smyth v. Banks, 4 Dallas, 329; Hurst’s case, 4 Dall. 
387; United States v. Edan, 9 S. & R., 147; 1 Miles 237; 
Wetherill v. Beckert; Norris v. Beach, 2 Johnson, 294; Sand- 
ford v. Chase, 3 Cowan, 381; Roscoe’s Criminal Evidence, 
112. The case reported in 7 Johnson, 538, Bowes v. Tucker- 
man, and the case referred to in Peake’s Evidence, certainly 
do rule, that a party in a criminal prosecution is entitled to 
the privilege. ‘These cases are entitled to consideration, but 
after a careful survey of all the authorities, | can come to no 
other conclusion, than that the privilege is confined to parties 
in civil proceedings, unless it appear that his apprehension on 
the criminal charge, was a contrivance by the plaintiff to get 
him into custody on the civil suit. The case of Williams v. 
Bacon, 10 Wend., 636, is very much in point. In that case, 
the defendant, charged with having obtained goods by false 
pretences, was arrested as a fugitive from justice in the State 
of Massachusetts, and delivered to the sheriff of Oneida County, 
the 5th April. On the 17th of that month he was tried and 
acquitted. While in the custody of the sheriff, and previous 
to his trial, he was arrested on five writs of capias ad respon- 
dendum, in actions founded upon contract, and was detained 
thereon after his acquittal. He sued out a habeas corpus, and 
on the 4th May was discharged from custody by a commission- 
er. Whilst the subject was under advisement before the com- 
missioner, the plaintiff sued out a capias, and obtained an order 
to hold to bail, on which the defendant was arrested, after he 
was set at large under the habeas corpus. On the motion to 
set aside the capias, and the arrest under it, the Supreme Court 
of that State ruled, that “it is no cause for setting aside an 
arrest on a capias, under an order to hold to bail, that the de- 
fendant was brought into this State as a fugitive from justice.” 

“It seems, however, that had the criminal proceeding been 
a mere pretext to bring the defendant within the jurisdiction of 
the court, for the purpose of proceeding against him, civiliter, 
that the defendant would have been discharged.” 

In England, there can be no longer any doubt on this subject. 
Repeated adjudications have settled, that the privilege from 
arrest, ewndo morando et redeundo, is confined to civil proceed- 
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ings, and a defendant who has been in custody on a criminal 
charge of felony, and has been acquitted and discharged, is not 
privileged from arrest on his return home; and the court will 
not relieve him from such arrest, unless it appears that his ap- 
prehension on the criminal charge, was a contrivance by the 
plaintiff to get him into custody in the civil suit. Goodwin v. 
Lordan, 1 Adol. & Ellis, 378; 3 Nev. & M., 879; Wells v. 
Gurney, 8 Barn. & Adol., 220; Barret v. Price. 1 Dowl. P. C., 
725; 2 Dowl., 504 ; 3 Dowl., 675; Jacob v. Jacob. Such being 
the state of the law in our sister State of New York, and in 
England, we see no good reason to depart from it. If the 
party arrested by a civil warrant is thereby prevented from 
procuring his witnesses, or preparing for his trial in the 
criminal issue, it is always in the power of the judge to con- 
tinue the criminal prosecution until he is fully prepared to 
meet it. Rule discharged. 


SAMUEL M. COHEN, er at v. GRATZ, zr at. 


Circuit Court of the United States, for the Eastern District of 
Pennsylvania, April 15, 1847. 


(1.) A motion for a new trial of a feigned issue, directed by a Court of Chancery, 
must be heard on the merits of such issue singly, and cannot be affected by the 
equities arising on the bill and answer. 

(2.) A motion for a new trial of such an issue, must be disposed of before the 
cause will be heard on bill and answer. 


On November 10, 1843, an issue was directed by the equity 
side of this Court, on exceptions filed to the master’s report in 
the above case, for the purpose of determining the value of 
certain lands in Union and Columbia counties, Pennsylvania. 
The jury having found a verdict fixing a specific valuation, a 
motion was made for a new trial. 


Mr. Bopp and Mr. Titcuman, for the complainant, urged 
that on such motion all the equities of the case were opened, 
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and that in hearing it the Court would take into consideration 
the general merits on bill and answer. Com. v. Judges, 6 Penn. 
L. J. 190; Baker v. Williamson, Supreme Court of Penn. 
December, 1846, Mss. 

M:. Reep and Mr. Wittiams, contra. The motion made 
for a new trial must be heard and disposed of, before the 
equities of the whole case will be considered. 3 Dan. Ch. 
Pr. 754-757. 


Grier, J., said in substance: In hearing the motion for a 
new trial of this issue, the Court will confine itself to the ques- 
tion, whether the verdict of the jury is in conformity with the 
weight of evidence, and the law, on the particular issue sub- 
mitted. The motion must be disposed of, and the verdict either 
confirmed or a new verdict taken and confirmed, before the 
Court will hear the whole merits. 


VAIL v. FRIEND. 
Court of Common Pleas, C. C. P., March, 1847. 


By the practice of the Court of Common Pleas of Philadelphia County, where 
there is an issue of fact, and also an issue of law, the latter must be first deter- 
mined. 


The defendant pleaded the general issue, and also pleaded 
specially. To the latter plea the plaintiff demurred, and sub- 
sequently obtained leave to amend the record, in order to ob- 
viate the point presented by the special plea. The case was 
placed on the trial list at December term, 1846, by order of 
the plaintiffs attorney, and was reached on the 7th of January, 
1847, when judgment was entered in favour of the plaintiff, 
“under the four term rule,” damages assessed, and execution 
issued. Afterwards, to wit, on the 8th of February, 1847, the 
Court granted leave to the plaintiff to withdraw the demurrer, 
and struck off the special plea; all of which steps were taken, 
without notice to the defendant or his attorney. 
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On the 27th of February, 1847, the Court, on motion, granted 
a rule to show cause why the judgment and execution should 
not be set aside. This rule was made absolute, on the ground 
that when the judgment was entered a demurrer was pending 
which should have been determined before the issue of fact, and 
that the case was, therefore, irregularly on the trial list. 


Mr. W. R. Dickerson and Mr. F. C. Brewster, for plaintiff. 
Mr. C. Wattace Brooke, for defendant. 


MOORE v. SAVING FUND. 
District Court, C. C. P., March, 1847. 


The practice of the District Court, C. C. P., when there is an issue of law and 
an issue of fact on the record, is to require the postponement of the argument of 
the issue in law, until after the trial of the issue in fact. 


In this case, the defendant pleaded payment and the statute of 
limitations. On the former plea issue was joined, and on the 
latter, after replication and rejoinder, there was a demurrer. 
The plea of payment being still undisposed of on the record, the 
case came up on demurrer before the court in banc, both 
parties being ready to proceed with the argument. 


Per Curiam. The issue in fact, now pending, must be deter- 
mined by a jury before we will hear an argument on the de- 
murrer. As there is an almost unlimited power of amendment 
given to parties by the act of 21st March, 1806, “ on or before 
the trial of the cause,” there can be no consequence except 
that of delay, attending an argument on a demurrer before 
trial. A party when he is worsted may turn round and amend, 
and all that results is the occupation of time. ‘The practice in 
this Court now is, to continue the hearing of arguments on 
demurrers, when there is an issue of fact undisposed of on the 
record, until after the trial of such issue, at which time, the 
power of amendment by the parties ceases, and the question 
submitted to the Court becomes one on which the case rests. 
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HAINES v. TAYLOR. 


Court of Chancery of England, February, 1847. 


The defendants had erected near to the plaintiff’s mansion, certain buildings for the 
purpose of manufacturing gas. They alleged that they were about to conduct the 
manufacture on a plan which would occasion no annoyance to the plaintiff. Be- 
fore any gas was actually manufactured, or the works completed, the plaintiff ap- 
plied for an injunction to stop the defendants from proceeding further with their 
preparations. The Master of the Rolls, on the ground that there was no present in- 
jury, refused to grant the injunction, but ordered the motion to stand over. The 

rd Chancellor, acting upon the same reasoning,—hAe/d, that the motion ought to 


have been refused with costs. 


This was an application by the defendant, who represented 
a company called The Western Gas-light Company, to dis- 
charge an order of the Master of the Rolls, by which he had 
directed a motion for an injunction by the plaintiff to stand 
over, and also to dismiss that motion with costs. The circum- 
stances of the case were as follows :—The plaintiff inhabited a 
mansion situated near the Regent’s Canal. On the opposite 
side of the canal, and at no great distance from the plaintiff’s 
residence, the Western Gas-light Company (a recently-formed 
company for the purpose of carrying out a new plan for the 
manufacture of gas) had, in the month of July, 1846, commenced 
the erection of buildings intended to be used as gas-works. It was 
said by the defendants, that the new method they were about to 
adopt would entirely obviate the usual annoyance attendant on 
the preparation of gas. The plaintiff, however, immediately gave 
notice to the company that he should oppose their going for- 
ward with the works; and, on the 8th September, 1846, he 
filed a bill to restrain the company from proceeding with the 
buildings and carrying on the gas manufactory, and prayed 
that they might be ordered to obviate and prevent the erection 
of the nuisance which would be occasioned by making gas 
works. At the time of filing the bill and moving for the in- 
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junction hereafter mentioned, no gas had been manufactured, 
as the works were not to be ready for that purpose until April, 
1847, or some months later. Under these circumstances, the 
plaintiff moved for an injunction before the Master of the Rolls ; 
and, on the 25th November, 1846, his Lordship made the order 
now sought to be discharged, by which, without granting an 
injunction or directing the matter to be tried at law, he ordered 
the motion to stand over. His Lordship, in giving judgment, 
stated, that the damage was “ prospective, future, contingent, 
and not a mischief at present existing,” as it was from the 
making of the gas, not from the erection of the buildings, that 
the nuisance, if any, would proceed; that he did not see his 
way to granting an injunction; that it was impossible to say 
either that the plaintiffs apprehensions might not turn out cor- 
rect, or that the defendant’s plan might not so succeed as to 
prevent any cause of complaint ; “that it was a contingent and 
eventual possibility of there being a nuisance.” Acting on this 
view of the case, his Lordship declined to grant any injunc- 
tion ; but, on the application (as it was stated) of the plaintiff's 
counsel, he ordered the motion to stand over, wishing apparent- 
ly to leave it open for the plaintiff to apply to the Court, if the 
nuisance should arise. The defendants, considering this order 
prejudicial to the success of the company, now moved before 
the Lord Chancellor to discharge it, as above stated. 
Beruecyr, Heaturietp, and Werster, for the defendants, 
contended, that the course adupted by the Master of the Rolls 
was contrary to the principles and practice of the court; that, 
until actual injury is committed, a party issufficiently protected 
by protesting ; and that, as long as the steps taken on the other 
side are innocent, any application to the Court is premature; 
that the present was quite a distinct case from such cases as 
Crowder v. Tinkler, 19 Ves. 617; and Robinson v. Lord Byron, 
1 Bro. C. C., 588; where the Court had interfered on account 
of prospective absolute destruction of property ; that, assuming 
the Master of the Rolls to be right in not granting an injunc- 
tion, he could not be right in retaining the motion; that the 
present was a case in which it was quite uncertain whether 
there ever would be a nuisance; that, in fact, it had never 
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been legally decided that gas works, even when carried on in 
the ordinary mode, were a nuisance. They cited, Anon., 3 
Atk. 750; Baines v. Baker, Amb. 158; Attorney-General v. 
Doughty, 2 Ves. 453; Attorney-General v. Nichol, 16 Ves. 
338 ; Attorney-General v. Cleaver, 18 Ves. 211; Crowder v. 
Tinkler, 19 Ves. 617 ; Chalk v. Wyatt, 3 Mer. 688 ; Winstanley 
v. Lee, 2 Swans. 333; Earl of Ripon v. Hobart, 3 My. & K. 
169; Attorney-General v. Mayor of Liverpool, 1 My. & C. 
171; Attorney-General v. Forbes, 2 My. & C. 123. 

Rovure.t, Rott, and Wetrorp, in support of the decision of 
the Master of the Rolls, argued, that this was a matter which 
ought to be tried at law, and could be tried but for the defend- 
ants, who kept secret their proposed process for obviating the 
nuisance ; that it could not be doubted as to gas works being a 
nuisance; that the Court will interfere where it sees a legal 
right in danger, without waiting till actual injury takes place, 
as in the cases of ancient lights and waste ; that in The Birming- 
ham Canal Company v. Lloyd, 18 Ves. 515, Lord Eldon had 
acted in the same way asthe Master of the Rolls in the present 
instance, on the ground, that, had the plaintiff delayed his ap- 
plication, his right to complain would have been prejudiced. 
They cited also 9 Co. Rep. 58, and Attorney-General v. John- 
son, 2 Wils. 87. [In the course of the argument for the plain- 
tiff, and on the reference made to the Court interfering in the 
case of ancient lights, the Lord Chancellor observed, that there 
it was perfectly clear, that, if the party went on building up a 
wall, or doing any similar act, the light must be obstructed ; 
that it was a matter which a jury could easily determine ; but 
that, in the present case, what would be the result of the de- 
fendants’ acts was quite uncertain. ] 


Lorp Cuance tor, (without hearing a reply.)—In this case, 
as in all others where the jurisdiction of this court is applied 
to for the protection of a legal right, the Court will not inter- 
fere until the right is established; but if it sees that the act, 
when it is done, will necessarily be a nuisance, and that the 
question may be at once tried, there is then no reason for not 
having it tried at law. Where, however, there is doubt, and 
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the Court is not able to put the matter in a course of legal in- 
vestigation, I am of opinion with the Master of the Rolls, that 
the Court cannot interfere. Thus, here the Court is not in a 
situation to send the matter to trial, because, under present 
circumstances, the question cannot be tried. The question 
then is, what ought to be done where, when the plaintiff asks for 
an injunction, or to have thecase put in the course of inquiry, the 
court cannot do either the one thing or the other. It is the ordi- 
nary case of a party coming to the court by motion, and, when 
he comes there, finding that he has no case. The Master of the 
Rolls seems to have thought, that, if he refused the motion, it 
would be expressing an opinion against the plaintifl’s case. I 
cannot so understand it; but I can clearly see, that keeping this 
motion hanging over the defendants is more injurious to the 
defendants, than refusing the motion of the plaintiff can be to 
the plaintiff. I see no case now made. At a future time the 
plaintiff may have a case, and the Court will have given no 
opinion on that case, but only that the plaintiff has now brought 
no case before the court. There is no objection to introduce 
into the order anything to guard against possible prejudice to 
the plaintiff, but it does not seem to me to be necessary. It is 
said, however, that the difficulty has here arisen because the 
defendants, having knowledge of an operation which will 
render gas-works not a nuisance, refuse to disclose the secret. 
Have they not a right to do so, and to keep that a secret which 
they would be most imprudent to disclose? How, then, are 
they to be visited by any peculiar jurisdiction of this court, be- 
cause they do what the law allows them to do, and what any 
sensible man would do? Cases have been referred to in which 
Lord Eldon is supposed to say, that, if a plaintiff does not come 
in the first instance, he may be prejudiced. 1 apprehend that 
Lord Eldon refers to an application in a case where the 
question was capable of being tried: he could not mean 
to refer to a case where the plaintiff's application must 
be refused. Thus it is in the present instance. Lord 
Eldon could not mean this, but that you must not let an oppor- 
tunity pass by, and, by abstaining to assert a right, allow the 
other party to incur expense. The proper order would have 
been to refuse the motion. 
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After some discussion as to whether the plaintiff had know- 
ledge of the case on which the defendants relied, viz. that the 
process to be used would obviate all nuisance, and it being 
clear that this was the case— 

The Lorp Cuance tor, after remarking that the present 
mode of disposing of the motion did not affect the plaintiff’s 
future case, or any use he might make of his bill, ordered the 
motion to be dismissed, with costs. 


KIDD v. NORTH. 


Court of Chancery of England, July 22. 


A testator, by his will, gave unto such female servants who might be in his ser- 
vice at the time of his decease the sum of 5/. a-piece for mourning. By a codicil 
dated 6th February, 1832, he gave to Bridget Bibby, spinster, in consideration of 
faithful service, the sum of 2000/., to be paid to her within six months after his de- 
cease. By an incomplete testamentary paper, commencing in the form of a last 
will and testament, not bearing any date, but having internal evidence of being pos- 
terior to the last-mentioned codicil, he made the following bequest: “I also give 
and bequeath unto Bridget Bibby, my present servant, if she shall be in my service © 
at the time of my decease, the sum of 500/., to be paid at the end of three calendar 
months next after my decease :’"—He/d, (affirming the decision of the Vice-Chan- 
cellor of England,) that the legacy of 500/. was substitutionary for the legacy of 
2000/. given by the codicil, and the legacy of 5/. a-piece given by the will to such 
female servants as might be in the testator’s service at the time of his decease. 


This was an appeal by Bridget Bibby from the decision of 
the Vice Chancellor of England, and the facts of the case were 
as follow :—John Kidd, by his will, dated the 19th July, 1830, 
first directed all his just debts, funeral and testamentary ex- 
penses, to be paid ; then he gave to his son, William Kidd, the 
sum of 20/., to be paid to him within one month next after the 
decease of the testator. He then gave to James Lowe and 
William Simpson the sum of 500/., upon trust to pay his said 
son the sum of 50/. every six months, until he should have re- 
ceived the said sum of 500/.; the first payment to commence 
and be made at the end of six calendar months from the testa- 
tor’s decease. He then made several specific bequests, and 
proceeded :—* I also give and bequeath unto such female ser- 
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vants who may be in my service at the time of my decease, 
the sum of 5/. a-piece, for mourning clothes.” He then devised 
and bequeathed all his real, and the rest of his personal estate, 
to said James Lowe and William Simpson, their heirs, execu- 
tors, administrators, and assigns, upon certain trusts therein 
mentioned, after payment of all his just debts, &c., in which 
he included a bond for 200/. to Bridget Bibby, of Widnes ; and 
he appointed said Lowe and Simpson executors of his will. 
By a codicil to his said will, dated 6th February, 1832, after 
reciting that he had by his said will given and devised all his 
real and personal estate unto Lowe and Simpson, upon trust 
to sel! and dispose of so much thereof as was saleable, and to 
apply the money to arise from such sale and sales as therein 
mentioned, the testator proceeded in these words: “ Now I do 
hereby give and bequeath unto Bridget Bibby, of Widnes, in 
the county of Lancaster, spinster, in consideration of her 
faithful service to my late aunt Ellen Patrick and myself, the 
sum of 2000/., which I hereby direct the executors named in 
my said will to pay to her within six months after my decease, 
and to pay the duty imposed upon legacies out of the residue 
of my said estate and effects ; and in every other respect I do 
hereby confirm my said will.” By a second codicil, dated the 
10th November, 1832, the testator revoked the demise to 
William Simpson, and his appointment as one of his executors. 
By a third codicil, dated 11th March, 1834, reciting the death 
of said James Lowe, he gave, devised, and bequeathed his 
real and personal estates to John North and Ambrose Lace, 
their heirs, executors, administrators, and assigns upon the 
same trusts, and for the same intents and purposes, as in his 
said will expressed. Amongst the testator’s papers was found 
in his own handwriting, an unfinished will, without any date : 
it commenced, “ This is the last will and testament of me, 
John Kidd,” &c.: “ First, I direct the payment of all my just 
debts, and particularly any I may owe to my servants who 
may be living with me at the time of my decease. I give and 
bequeath unto my son William Kidd the sum of 19/7. 19s., to be 
paid to him within ten days after my decease. I also give 
and bequeath unto Bridget Bibby, my present servant, if she 
VOL. v1.—44 
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shall be in my service at the time of my decease, the sum of 
500/., to be paid at the end of three calendar months next after 
my decease, free and clear from any duty,” &c. He then 
made several specific bequests, but did not repeat the bequest 
of 5/. to such of his servants as should be in his service at the 
time of his decease, which was contained in his former will. 
He then gave, devised, and bequeathed all his real, and the 
residue of his personal estate, unto Ambrose Lace and William 
Eaton, their heirs, executors, administrators, and assigns, 
“upon the several uses, trusts, ends, intents, and purposes 
hereinafter mentioned, expressed, and declared of and concern- 
ing the same, (that is to s¥y.”) And here the writing ended. 
The testator died on the 4th March, 1835. The will, codicils, 
and unfinished testamentary paper were all admitted to probate. 
A suit was instituted for the administration of the estate. 
The usual decree was made, and reference to the Master to 
take the accounts, &c. The Master, by his report, (inter 
alia,) found, and was of opinion, that the sum of 500/. given to 
Bridget Bibby by the unfinished testamentary paper was in 
substitution for the legacy of 5/. given by the said will to her 
as one of the female servants of the said testator living with 
him at the time of his decease, and for the legacy of 2000/. 
given to her by the codicil of the 6th February, 1832. To this 
report Bridget Bibby took an exception, to the effect, that the 
Master ought to have found that the legacy given by the un- 
finished testamentary paper was cumulative and not substitu- 
tionary. The Vice-Chancellor of England overruled the ex- 
ception ; and the present appeal was from that decision. 


J. Parker and Freevine, for Bridget Bibby. 

Bacon and Titxotson, in support of the decision of the Vice 
Chancellor. 

Kor and Horrman, for other parties. 

The arguments on both sides were to the same general effect 
as those used before the Vice-Chancellor, and will be found in 
the report of the case in 9 Jur. 366, from which the above 
statement of the testator’s will and codicils has been taken. The 
following cases were also cited :—Heming v. Clutterbuck, 1 
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Bligh, N. S.,479; Lyon v. Colville, 1 Coll. 449 ; Russel v. Dixon 
2 Dru. & W. 133; Walsh v. Gladstone, 13 Sim., 261. 


Lorp Cuancettor.—When a testamentary paper, of which 
probate has been granted, gives bequests to the same person as 
a former instrument, it is often difficult to ascertain the in- 
tention of the testator; and rules have been laid down, and 
distinctions taken, with the view of regulating such cases ; but 
these apply only where there is no internal evidence of intention. 
In the case before me, however, I conceive such intention is 
clear, and that the last testamentary paper was in substitution 
of all others. Though incomplete, it is clearly a testamentary 
paper, and it is reasonable to give effect to it, if it contain evi- 
dence of intention on the part of the testator to make a new 
dispusition of his property. That it does contain evidence of 
such intention, and of an intention to undo what was done be- 
fore, seems to me to be clear. By the first will, the testator 
gave nothing to the party now claiming, except under the 
character of a female servant who might be in his service at 
the time of his decease. The second, third, and fourth instru- 
ments are described as codicils, and are directed to be taken 
as part of his will. By the second, he gave 2000/. to the party 
now claiming, which he directed to be paid within six months 
afier his decease. The third and fourth related to the change 
of executors. The last instrument begins thus:—* This is the 
last will and testament of me, John Kidd ;” and proceeds to di- 
rect the payment of debts, and gives 19 guineas to the testator’s 
son, and 500/. to the present claimant, and all his real and 
personal estate to “ Ambrose Lace and William Eaton, their 
heirs, executors, administrators, and assigns, upon the several 
uses, trusts, ends, intents, and purposes hereinafier mentioned, 
expressed, and declared of and concerning the same; that is 
to say ;’’ and here it stops. Of this paper probate has been 
granted ; and the question is, did the testator intend this to be 
an addition to, or substitution for, the former will? If he did, 
in so far as it is complete, it will be operative. As to the di- 
rection relative to the real and personal estates, and to the gift 
of the residue, the substitution is beyond all doubt; and could 








344 SPARKMAN AND KELSEY U. HIGGINS, ET AL. 


the testator intend the former disposition to stand as to the 
party now claiming? If so, this paper would not be his last 
will and testament, as he says it is. In Jackson v. Jackson, 2 
Cox 35, Buller, J, held it too clear for argument, that where 
a testamentary instrument, incomplete asa will, appears on the 
face of it to be intended as a substitution for a former complete 
will, the legacies given by the latter only shall take effect. That 
case contains many of the circumstances of the present, and is 
most in point. To the same effect are the cases of The Attor- 
ney-General v. Harley, 4 7 263 ; Hemming v. Gurrey, 2 
S. & S. 311; 8.C., 5 Bligh, N. S., 479; and Fraser v. Byng, 1 
Russ. & My. 90. I am of opinion that the Vice Chancellor of 
England was right; and the appeal must be dismissed, with 
costs. 


SPARKMAN AND KELSEY v. HIGGINS, er at. 


Circuit Court of the United States, for the Southern District of 
New York, January, 1847. N. Y. Legal Observer. 


Where an application was made for a patent, and from the informality of the 
papers, the issuing of it was delayed, but it was made to date of the day on which 
it was applied for, and subsequent to such application, but prior to the patent 
issuing, some of the patented goods were sold by the patentees :—held, that such 
sale did not defeat the right of the patentee to the design. 


This was a motion to dissolve an injunction obtained by 
Sparkman & Kelsey, upon a patent for a design for floor oil 
cloth, called “ The Gothic Pavement Pattern,” issued July 24th, 
1846 : which patent they alleged to have been infringed by the 
defendants, Higgins & Co., dealers in floor oil cloths, and Har- 
veys, manufacturers. 

The defendants showed by affidavits, that in January, 1846, 
Smith, of Shaw, Smith & Co., of Baltimore, saw the pattern in 
sample at Sparkman & Kelsey’s store, in Broadway—was in- 
formed that the same was on sale, but not manufactured so as 
to be delivered until dried and finishéd ; he ordered a quantity, 
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which was sent to him on the 16th of March; that after it had 
reached Baltimore, it was immediately sold there; that 
Higgins & Co. procured enough to show the pattern, which 
was sent to New York by the express line; they showed the 
pattern to the Harveys, who immediately prepared the blocks 
for printing the same, and had them ready to print from about 
the 23d of May, and proceeded to stamp oil cloth of that 
pattern. 

The defendants also showed, by Rice & Sampson of 
Hallowell, in Maine, that they saw the pattern at Baltimore in 
May; they went to the patent office at Washington, and there 
were informed that it was not patented; they procured a 
pattern and took it to their works in Maine, caused the blocks 
for printing to be prepared, and proceeded to print the same 
on floor oil cloth, prior to the date of the patent. 

The defendants also produced affidavits of two block printers, 
who had been in Sparkman & Kelsey’s employ, that the pat- 
tern was designed by one Berry, a workman employed by 
Sparkman & Kelsey, as a designer, who told them that he de- 
signed it out of his own head. 

Both the Higgins, the Harveys, and Rice and Sampson, made 
oath that when they got the patterns they did not know that 
they were patented, nor the Messrs. Higgins and Harveys that 
the invention was claimed by the complainants. 

The plaintiffs gave the following history of their patent : 
Kelsey was a practical manufacturer and designer of patterns. 
Sparkman was conversant with the tastes, styles and fashions 
of the trade ; they discussed together the patterns they would 
get out, and communicated to Berry what they wanted; and 
criticised, suggested and controlled the patterns as they were 
got up. Berry had been a house carpenter, and taken by 
Sparkman & Kelsey into their employment, and instructed by 
Kelsey in the art of getting up patterns, so as easily to under- 
stand and carry out the views of his employers. Kelsey had 
in the summer of 1845, proposed his getting up something of 
this kind, at which he worked, and produced a pattern. On 
submitting it to Kelsey, he, consulting with Sparkman, disap- 
proved it, but suggested alterations and improvements upon it : 
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and Berry then adopted them in a new pattern got up instead of 
the former, which new pattern was the one patented. The print- 
ing off from the blocks, drying, &c., occupies considerable time. 

In January, 1846, a sample of floor cloth was printed and 
sent to Sparkman & Kelsey’s store in the city, to be exhibited 
for the sale of the goods by orders. Higgins saw it and ad- 
mired it, and was informed by Kelsey, that it was some of 
their patent goods. Shortly afterwards, Smith saw it, and was 
informed by Kelsey that it was some of their registered pat- 
terns, a term to denote goods of designs got up and patented, 
or intended so to be. He ordered some 230 yards to be sent 
as soon as they could be got ready. 

On the 13th February, the plaintiffs applied for a patent 
under the act of August 29, 1840, and paid the fees on the ap- 
plication, which on the 20th February, was received at the 
patent office. It was objected to as informal by the officers at 
Washington. Sparkman & Kelsey got the papers amended 
and sworn again on the 23d March, and they were again found 
informal. On the 22d June they were returned to Sparkman 
& Kelsey, with a circular, giving instructions from the patent 
office ; and on the 14th July, the papers were again corrected 
and sent to the patent office, with the former returned applica- 
tions, and a patent was requested, to date from the application 
of 23d March. On this application the patent in suit was 
issued. 


Mr. S. P. Sraptes, for the motion. 
Mr. D. Lorp, for the injunction. 


Betts, D. J. gave his opinion orally, in substance as follows: 
—The complainants here have an injunction, granted on their 
bill of complaint. The defendants move to discharge it on 
affidavits, and unless their proofs overcome the equity of the 
bill, and the evidence supporting it, the motion must be denied. 
They may make out a different case at the final hearing; but 
this motion must depend on what is now presented to the 
court. 

The study of the courts has recently been, and especially 
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since the patent acts of 1836 and 1839, to carry out the pro- 
tection of the law to inventors, so as to secure them the full 
benefit of their inventions. The inventors are bound to notify 
the public of their claim by a caveat or application filed at the 
patent office designating their discovery, and what they mean 
to secure to themselves. This is a matter often of nicely, and 
men of great experience are in difficulty as to the precise mode 
of getting up their papers. Correspondence ensues between 
the officers at Washington and the patentee, which consumes 
time. But if the claim thus put forward, although originally 
informal, be followed up with reasonable diligence, and if 
eventually the patent is granted, it prevents any right being 
acquired by strangers interfering in the meantime. Here the 
first application, the claim to the invention, was on the 13th 
February: then it was again made on the 23d March; the 
papers were retained by the patent office until 22d June. They 
were then sent to New York, and returned with correct papers 
on the 14th July, issuing in the patent of July 24, in suit. It 
is not fur the court now to examine critically the correctness 
or even sufficiency of the application, as if it was made to all 
appearance in good faith, and was an attempt to make known 
and secure the claim. 

It is next contended that Berry was the inventor, and not the 
complainants ; which position, if established, would be a good 
ground to dissolve the injunction. The defendants lay before 
the court the declarations of Berry, in connection with his 
working without any draft, design or model before him, which 
the defendants insist proves him to be the inventor. But on 
the other hand, Mr. Kelsey details very minutely the sugges- 
tions he made, his superintendence, his suggesting alterations 
in a design got up, his disapproving that, and the adoption of 
his views in the design now patented. And Mr. Berry gives 
his own account of the matter, and explains the declarations 
attributed to him, as referring to his working without a copy 
before him, and to the design being an original and not a copy ; 
he does not intimate that he did not receive suggestions, altera- 
tions and directions from Mr. Kelsey, which were carried out 
in this design. To constitute an inventor, it is not necessary 
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to have the manual skill and dexterity to make the drafts, &c., 
if the ideas are furnished for producing the result aimed at, 
the inventor is entitled to avail himself of the mechanical skill 
of others, to carry out practically his contrivance. Here the 
devising of this pattern, in this sense, appears to have been by 
the complainants. 

Again it is contended, that the complainants have abandoned 
their claim, or so dealt with it as to give it to the public. This, 
if made out, would also entitle the defendants to succeed. 
They first rely on the sale to Smith, who gave an order on 
seeing the pattern, in January, which they agreed to execute. 
But an inventor may do this, may stipulate for a sale of his in- 
vention before it is completed, without vitiating his claim. 
These goods were not delivered until after the application of 
13th February was in the patent office. 

Then Rice and Sampson purchased it at Baltimore in April, 
and applied at Washington to know if it was patented, and 
were informed that it was not. This was true. But they do 
not say that they inquired if a patent had not been applied for, 
and an application was pending. There was then application 
there with a specimen of the drawing of the design. If the 
commissioner, or the officers there, had even overlooked it, 
that would not have defeated the complainants. They had in 
good faith made their claim, and were at the time following it 
up, and eventually matured it. The sale did not defeat the 
right to the design. 

It also appears that when the goods were shown in January, 
they were shown as the patent goods, or the registered pat- 
terns of the complainants. Now, although registered patents 
or patterns is not a term of law, yet it may well indicate them 
to be claimed as of their design, and for which they were pre- 
paring to take out a patent. 

The defendants have not made out a case to dissolve this 
injunction, and the motion must be denied with costs. 
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Monthly Intelligence. 


Prouixity oF PLeapinc.—At the late Reading Assizes in England, it is 
said that the indictments against a number of persons charged with robbery, 
extended to a length of one hundred and forty-five yards. “ An eminent at- 
torney the other day,” says one of the late foreign journals, “ stated in con- 
versation, that he had just prepared an indictment for conspiracy, which 
measured a foot or more in thickness as it lay rolled up.” “Surely there 
must be some errors,” it was objected, “in such a document as that.” No 
doubt,” he replied; “but it was drawn by Mr. X.,” (a barrister of great 
skill and experience), “and his plan always is, in these difficult cases, to 
make the indictment so long that nobody can show it to be bad; either the 
defendants cannot find out the weak points, or they cannot be sure that 
there is not something somewhere else, which will set them right.”’ 

Lord Campbell, in his Life of Lord Chancellor Ellesmere, gives a very 
amusing account of the punishment of a pleader for prolixity. 

“In a case of Mylward v. Weldon, there being a complaint of the 
Jength of the replication, and the Lord Chancellor being satisfied that 
‘whereas it extended to six score sheets, all the matter thereof which was 
pertinent might have well contained in sixteen,’ an order was made in these 
words:—It appearing to his Lordship, by the confession of Richard Myl- 
ward, the plaintiff’s son, that he did devise, draw, and engross the said re- 
plication, and because his Lordship is of opinion that such an abuse is not 
in any sort to be tolerated—proceeding of a malicious purpose to increase 
the defendant’s charge, and being fraught with much impertinent matter 
not fit for this court; it is therefore ordered that the Warden of the Fleet 
shall take the said Richard Mylward into his custody, and shall bring him 
into Westminster Hall on Saturday about 10 of the clock in the forenoon, 
and then and there shall cut a hole in the myddeste of the same engrossed 
replication, which is delivered unto him for that purpose, and put the said 
Richard’s head through the same hole, and so let the same replication hang 
about his shoulders with the written side outward, and then, the same so 
hanging, shall lead the same Richard, bareheaded and barefaced, round 
about Westminster Hall whilst the courts are sitting, and shall shew him at 
the bar of every of the three courts within the Hall, and then shall take him 
back again to the Fleet and keep him prisoner untill he shall have paid 100. 
to her Majesty for a fine, and 20 nobles to the defendant for his costs in 
respect of the aforesaid abuse, which fine and costs are now adjudged and 
imposed upon him by this court for the abuse aforesaid.” 





Queen v. Dunn.—In the Court of Q. B. the case of the “ Queen v. Dunn,” 
a prosecution of the well known Mr. Dunn by Miss Burdett Coutts for per- 
jury, came on for trial before Lord Denman. It will be recollected that Mr. 
Dunn suffered imprisonment in consequence of some inconvenient demon- 
strations of his professed affection for this wealthy lady. His love gradually 
took a less disinterested turn, he began to seek for a pecuniary compensa- 
tion for his wounded feelings. With this view, in 1846 he advanced a 
claim for 100,0007. He professed to found it on a written paper alleged to 
have been received from Miss Coutts, authorizing him to draw for that 
amount on Messrs. Coutts & Co.’s bank, in which Miss B. Coutts is a part- 
ner. His draft being dishonoured, he applied to the other partner, to whom 
he produced his authority: it proved to be a copy of doggerel verses signed 
with the initials A. B. C. 
Send to Coutts your bill, 
There are lots in the till, 
I'll give the clerk orders to do it; 
VOL. 1V.—45 
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Then get your discharge ; 
Your dear body enlarge, 
And in Stratton street do let me view it; 
And, by the by, love, 
My affection to prove, 
For your long incarceration, 
Fill a good round sum in, 
(As I’ve plenty of tin) 
To make you a fair compensation. 


Unable to obtain his “compensation,” Mr. Dunn affected to regard the re- 
fusal as an act of bankruptcy, and he took formal steps to make Miss Bur- 
dett Coutts a bankrupt: to that end he made an affidavit of the debt, swear- 
ing that Miss Coutts had recognised the debt in her own hand writing, “ as 
compensation for divers injuries and imprisonment inflicted.” This was the 
perjury. The jury found a verdict of “guilty,” and Mr. Dunn was sen- 
tenced to be imprisoned in the Queen’s prison for eighteen months. 


——<—s 


New Publications. 


A Treatise on THE Law Revatine To Parent PRiviLecEs, FOR THE SOLE 
USE OF INVENTIONS, AND THE Practice oF OstaininG Lerrers Patent. 
By W. M. Hinpmarcn, Esq. American edition, April number of the 
New Library of Law and Equity. 


The first part of this work, which is reprinted in the Library of Law and 
Equity, commends itself very much to the attention of the profession. The 
book appears to be of a thoroughly practical character, and each step in the 

roceedings for procuring a patent, and for obtaining redress when the right 
is infringed, is clearly and methodically pointed out. There are few ques- 
tions more perplexing in practice, than distinctly to say, under what circum- 
stances a court of equity will grant an injunction to prevent the use of a 
patented article; and yet to the client who alleges that his exclusive right 
of patent has been infringed upon, it is of the utmost importance in almost 
every case, that the violation of his privilege should be restrained at once, 
and that his claim should not await the tedious delay of a final determina- 
tion by a jury. A systematic and condensed view of the cases, upon this 
subject, would of itself be a matter of great utility; and we are glad to see 
in this treatise an attempt made to arrange them intelligibly. ‘This work 
is rendered more useful to the American practitioner by notes referring to 
our own cases, and by an appendix containing the forms in use for securing 
a patent in this country. 





A New Law Dictionary, containing Explanations of legal technical terms 
and phrases, &c., to which is added an Outline of an action at law, and of 
a suit in equity. By Henry James Hottrnouse. American edition, by 
Henry Pentinerton, Esq., of the Philadelphia bar. Philadelphia, Lea & 
Blanchard, 1847. 


This work is intended rather for the general student, than as a substitute 
for the many “abridgments, digests, and dictionaries” in use by the pro- 
fessional man. Its object principally is to impress accurately and distinctly 
on the mind, the meaning of the technical terms of the law, and as such, 
can hardly fail to be generally useful. There is much curious information 
to be found in it in regard to the peculiarities of the ancient Saxon law. 
The additions of the American editor give increased value to the work, and 
evince much accuracy and care. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTh CAROLINA, 


(Continued from page 308.) 


Feienep Issue.—See Costs, 3.—Error, 3.—Evidence, 11.— Wills, 6. 
FENCES. 


1. A partition fence having been destroyed by a flood, either party may 
recede from the former line, and erect a fence on his land, leaving the 
intervening space open to the public: in which case he is not bound to main- 
tain the former fence. Painter y. Reece, 2 Barr, 126. 

2. But it seems he is entitled to do so, only in the event of a destruction 
of the former fence by an accident. Id. 

3. A partition fence may be erected by either owner at pleasure, and his 
occupation of the requisite land of his neighbour for that purpose is not ad- 
verse, but by permission. Dysart v. Leeds, 2 Barr, 488. 

4. When the owner of the adjoining tract clears, and encloses to a fence 
already erected on the boundary line, he may insert the rails of his new 
fence into the partition fence, and if they project a short distance, the 
injury falls within the maxim de minimis, gc. Id. 


Frert Factas.—See Execution, 5. 
Fisueries.— See Rivers and Streams, 2, 3, 4. 


Foretan Laws.—See Contract, 7.—Courts 11, 12.—Evidence, 9, 13, 15.— 
Executors and Administrators, 3, 4.—Insolvent, 1.—Limitations, 2. 


Foreign Atracument.—See Attachment, 1, 2, 3.—Practice, 22, 23. 


FRrancuisEs.—See Constitutional law, 6.—Corporations, 1. 


FRAUDS. 


1. A purchase by one indebted, in the name of a natural child, being in- 
tended to delay, hec., under 13 Eliz., may be avoided by a purchaser at 
sheriff’s sale of the title of the father. Kimmell v. McRight, 2 Barr, 38. 

2. Declarations of intentions, in making such purchase, admissible in 
evidence. Id. 

3. An executor, being a man of business, and a neighbour of a creditor of 
the decedent, who was an aged, weak, and illiterate woman, induced her to 
take his own bond. in hieu of one creating a lien on the estate of a devisee, 
falsely representing the amount of the liens against his own estate. A court 
of equity would set aside the transaction, and hence she may sue on the 
original bond. Hunt v. Moore, 2 Barr, 105. 

4, Semble, such a false representation would have avoided the contract 
between persons in equal situations. Per Rogers J. Id. 

5. One cannot take advantage of a release or discharge obtained through 
the fraud of a third person, even though he was not a party thereto. Id. 

6. The court were right in declining to instruct the jury, that the omission 
to state, that an omission in a contract was not corrected owing to the 
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parties agreeing to consider it inserted when the referees met and decided 
the case, was a strong circumstance to rebut the presumption of fraud. 
Clark v. Partridge, 2 Barr, 13. 

7. Whether the execution creditor really means to obtain his money, is 
the question, in deciding whether the execution is fraudulent as to other 
creditors. Smith's Appeal, 2 Barr, 331. 

8. The false assertion of possession of money, on the credit whereof goods 
were obtained, is a false pretence within the act of July 12th, 1842. Com. 
v. Burdick, 2 Barr, 163. 

See Actions in General, 5, 6.—Bills of Exchange, 20.—Contract 2.— 
Debtor and Creditor, 10, 12, 17.—Equity, 7.—Husband and Wife, 3.— 
Landlord and Tenant, 15.—Trusts and Trustees, 15. 


Grounp Rent.—See Landlord and Tenant, 6,7, 8.— Powers, 2.—Sheriff, 9. 
Guaranty.—See Bond, 5.—Contract, 14.—Principal and Surety, 3,4, 7, 12. 


Guarpian and Warp.—See Infants, 2, 6.—Principal and Surety, 
13, 14, 15. 


GvuaRDIANS OF THE Poor.—See Husband and Wife, 11. 
Hanp Wririne.—See Evidence, 28. 


HUSBAND AND WIFE. 


1. Where a marriage is between persons, one of whom has no capacity 
to contract marriage at all, as where there is a want of age or understand- 
ing, or a prior marriage still subsisting, the marriage is void absolutely and 
from the beginning, and, as between the parties themselves and those claim- 
ing under them, no rights whatever are acquired by such marriage. Gath- 
ings v. Williams, 5 Ire. 487. 

2. And whether a marriage was void or not, may be inquired into by any 
court, in which rights are asserted under it, although the parties to the 
marriage are dead. Jd. 

3. A deed of marriage settlement made before marriage, conveying the 
property of the feme, and in which the intended husband joined, is fraudu- 
lent and void as to subsequent purchasers from the husband without notice, 
unless duly recorded. Thomas v. Gaines, 1 Grat. 347. 

4. The foundation of the husband’s right is his power over his wife’s 
choses, coupled with an exercise of ownership, of which reduction into 
possession is but an evidence. Woelper’s Appeal, 2 Barr, 71. 

5. User as his own, at a time he might have reduced it into possession, will 
amount to reduction, even if the money was unlawfully converted in the 
first instance. Id. 

6. A widow’s legacy does not bear interest until the expiration of the 
year, there being no estate of which she was dowable. Nor would it even 
if there was real estate of the husband. Per Gibson, C. J. Gill’s Appeal, 
2 Barr, 221. 

7. Wife’s distributive share survives on death of her husband, and if 
not reduced into possession, his debt cannot be set off. Flory v. Becher, 2 
Barr, 470. 

8. Allowance ofa credit for payment of a debt of a husband of distributee, 
in the settlement of an administration, does not affect the right of the wife 
surviving her husband. Id. 

9. If a feme give a warrant of attorney to confess judgment on her bond, 
and afterward marries, judgment may be entered against husband and wife. 
Eneu v. Clark, 2 Barr, 234. 

10. A husband may reduce into possession a wife’s legacy, in remainder, 
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during the existence of a life-estate in the property, and thereby acquire 
an absolute property therein; and this too, though he be a trustee for the 
tenant for life. (Vide 7 W. & S., 168.) Woelper’s Appeal, 2 Barr, 71. 

11. The guardians of the poor must make the complaint for desertion 
of wife and children, under 6th section of the act of 1812, and this complaint 
should be before two magistrates, and the guardians, not the commonwealth, 
should be plaintiff. Per Kennedy J. Commonwealth vy. Nathans, 2 
Barr, 138. 

12. A testator devised his real estate to his executors to be sold, and direct- 
ed that the proceeds should be divided between his two daughters. The 
guardians of the legatees became the purchasers in trust for their wards, 
and upon their marriage made a conveyance to their husbands of the tract of 
land. The husbands subsequently divided the land, and mutually executed 
deeds to each other. Held, that the husbands took nothing by the deeds 
from the guardians to them but the naked legal title, and upon their death 
the fee remained in the wives. Kaufman v. Crawford, 9 W. &S., 131. 

13. An expectation as devisee of one yet living, may be settled on mar- 
riage. In re John Wilson’s Estate, 2 Barr, 325. 

See Attorney, 13.—Equity, 1.— Evidence, 51.—Pleading, 1, 5.—Prac- 
tice 3.—Trusts and Trustees, 3, 4,10.— Wills and Testaments, 25. 


InpictMENT.—See Criminal Law, 11, 12, 14. 


INFANTS. 


1. An infant is not liable for money borrowed, though expended by him 
for necessaries, nor for money borrowed to buy necessaries, where it was 
not so applied ; but he is liable where the lender sees that the money is laid 
out for necessaries, in the same manner that he would be if the necessaries 
had been furnished directly by the lender. Per Bronson C. J. Randall v. 
Sweet, 1 Den. 460. 

2. The principal of a ward’s personal estate may be applied to the im- 
provement of his real estate, if for his interest. Jackson's administrators 
v. Jackson’s heirs, 1 Grat. 143. 

3. The allowance for the support, maintenance and education of a ward, 
must be limited to the annual profits of his estate, and the whole annual 
profits of the ward’s estate, up to the time of his coming of age, may be ap- 
plied to the expenses of the ward. Id. 

4. A direction that a legatee shall have the guardianship and tuition of 
after-born children, isa provision for them within the act of 1833, 8th April, 
it being a trust created for the purpose of maintenance and education. 
Jackson v. Jackson, 2 Barr, 212. 

5. And it seems this would be so, even had the children no pecuniary 
benefit from the will. Id. 

6. Auditors having been appointed to distribute an estate assigned for 
creditors, the ward of the assignee permitted to claim funds belonging to 
her, and loaned by her guardians, which had been received by the assignees. 
Rossiter’s Appeal, 2 Barr, 371. 

See Evidence, 59.—Executors and Administrators, 6. 


Inn Keeper.—See Damages, 3.—Landlord and Tenant, 3.—Liens, 7. 
INSURANCE. 


1. When insurance is made on a vessel to her port or ports of discharge, 
the voyage terminates at the port where the cargo is substantially dis- 
charged. Upton v. Salem Com. Ins. Co., 8 Met. 605. 

2. A vessel was insured at and from Salem to her port or ports of dis- 
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charge in the river La Plata; all her cargo, except a few bundles of shingles 
was discharged at Montevideo, where she took on board merchandise in- 
tended for another vessel of the owner, then lying at Buenos Ayres, and 
proceeded to that port where she was lost. Held, ina suit against the 
underwriters, that the assured was not entitled to recover, if the cargo was 
substantially discharged at Montevideo, and that it was for the jury to de- 
cide whether the cargo was so discharged ; the burden of proof being on the 
defendant. Id. 

3. When a part owner of a vessel or its outfits, effects insurance thereon 
in his own name only, and nothing in the policy shows that the interest of 
any other person is secured thereby, an action on the policy cannot be 
maintained in the names of all the owners, upon parol evidence that such 
part owner was their agent for procuring insurance, and that his agency 
and their ownership were known to the underwriters, and that the under- 
writers agreed to insure for them all, and that it was the intention of all 
the parties in making the policy, to cover the interest of all the owners. - 
Finney v. Bedford Ins, Co., 8 Met. 348. 

See Amendment, 1. 


Inrerest.—See Bills of Exchange, 26.—Contract, 7, 9.—Damages, 7.— 
Landlord and Tenant, 7.— Vendor and Purchaser, 22.— Wills and Tes- 
taments, 28. 


JOINT TENANTS AND TENANTS IN COMMON, 


1, Where the vendor of lands under warrant and survey, without patent 
has sold them, upon condition that if the vendor does not comply with cer- 
tain terms, he may take possession of the land again without legal process, 
and has re-entered under the agreement, and subsequently re-conveyed the 
legal title to one of two tenants in common, claiming under the vendor, the 
other joint tenant cannot recover half of the land from his co-tenant without 
first paying one half of the purchase money and expenses, advanced by such 
co-tenant, in good faith, for the recovery of the land. If the parties them- 
selves cannot agree upon the amount of the expenses incurred it may be 
ascertained by the jury, and the court can stay execution of the judgment 
in case it be for the plaintiff co-tenant, until the one half of such expenses 
shall be paid. The expenses may be paid at any time, and need not be 
tendered before commencing the suit, but one half of the purchase money 
a be paid or tendered before suit brought. Gregg v. Patterson, 9 W. 

"9 197. 


JUDGMENT. 


1. The court will enter judgment specially, so as to make it appear 
that it does not bind defendant’s property, but only such as is held in trust ; 
to reach which, was the object of the suit, being in the nature of a bill in 
equity. The case is fully reported in 6 Watts and Serg. 244. Aycinena 
v. Peries, 2 Barr, 286. 

2. Under the act of April 15, 1834, to give to the report of county audi- 
tors of a balance due by the commissioners, &c., the effect of a judgment, 
the officer charged, must be summoned to appear at the audit, and it seems 
the proceedings must be made a part of the report. Wilson vy. Clarion 
County. 2 Barr, 17. 

3. Informalities in a writ of scire facias to revive a judgment cannot 
be taken advantage of by a stranger to the judgment. Dougherty’s estate, 
9 W. & 8. 189. 

4. Judgment having been recovered in 1818, against executors, an exe- 
eution was issued and levied on land in 1821. Writs of liberari facias were 
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issued and returned not executed in 1823, 1824,and 1825. In 1828, ascire 
facias to revive, issued, and judgment was obtained in 1829. The lien of 
the judgment continued, and a sale by the sheriff passed a good title. Bell 
v. Ingram, 2 Barr, 490. 

5. A judgment upon a writ of scire facias quare executio non has the 
effect of a judgment to continue the lien. Dougherty’s Estate, 9 W. 
& S. 189. 

6. A general judgment, on a scire facias to revive judgment, sur claim, 
reciting a former general judgment, does not constitute a judgment in per- 
sonam or extend the lien. Simpson v. Murray, 2 Barr, 76. 

7. A judgment on a scire facias post annum et diem, revives the lien, as 
well as if entered on a writ directed by the act of 1798. PAG LN. 
Co.’s Appeal, 2 Barr, 263. 

8. A scire facias will not lie against the personal representative of a de- 
ceased defendant in a joint judgment, although it may be suggested in the 
writ that a surviving defendant in the same judgment is utterly insolvent. 
Stoner y. Stroman, 9 W. & 8., 85. 

9. Poverty alone will not rebut the presumption of payment of a judgment 
after a lapse of twenty years, but proof of positive inability during the whole 
period would be so. Taylor v. Megargee, 2 Barr, 225. 

See Debtor and Creditor, 16.—Execution, 2.—Liens, 2.—Mort- 


gages, 2. 
Jurispiction.—See Courts, 3. Jury.—See Courts, 11. 


Justices or THE Peace.—See Courts, 8.—Criminal Law, 5, 6.—Practice, 
7, 23.—Principal and Surety, 21. 


LANDS AND LAND OFFICE. 


1. The act of 1781 was directed against intruders without colour of right, 
not against persons in possession, or entering within seven years thereafter, 
and holding under first purchasers. Farr v. Swann, 2 Barr, 245. 

Warrant and survey is not necessary to the title of a first purchaser to 
an appurtenant city lot. Id. 

2 An allotment on Schuylkill Front street, on Holmes’ map, to a first 
purchaser, with proof of an allotment of a square, according to the present 
plan, to twenty-five persons, of whom this first purchaser was one, with 
title from him and possession had for forty years, is evidence of a possession 
sufficiently ancient to support the title without proof of actual location by 
warrant and survey. Id. 

3. But such ancient possession merely is not sufficient to raise a pre- 
sumption of a grant, in favour of the same party, in his own right, for more 
than his own quantity, as a first purchaser against the commonwealth, or 
its grantee, for this would require another presumption, namely, of a -con- 
veyance from some other first purchaser, which cannot be made from a 
mere possession encroaching on the proprietary or commonwealth. Id. 

4. Whether an improvement was made for the purpose of a continued 
residence, &c., is for the jury. Jones v. Brownfield, 2 Barr, 55. 

5. If the settlement was with a design to use the land for making char- 
coal, or for cutting timber, it would not give an improvementright. Id. 

6. Settler entitled to a tract in a reasonable shape about his improvement, 
even though he may not have marked the lines or boundaries. Id. 

7. A warrant and survey, although the purchase money be paid, does not 
constitute strictly a legal, in contradistinction to an equitable title. The 
warrant is a mere authority to survey the land for the benefit of the war- 
rantee. No conveyance is made until the return of the survey, when a 
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patent is issued. A patent alone, however, vests no title, unless the paten- 
tee be legally entitled to it, and a warrantee without patent, if he be legally 
entitled thereto, may recover from the patentee on ejectment. Gregg v. 
Patterson, 9 W. & 8S. 197. 

8. In locating lands, the following rules are resorted to, and generally in 
the order stated. (1.) Natural boundaries; (2.) artificial marks; (3.) ad- 
jacent boundaries; (4.) course and distance. Neither rule, however, occu- 
pies an inflexible position, for, when it is plain that there is a mistake, an 
inferior means of Jocation may control a higher. Fullwood vy. Graham, 1 
Rich. 491. 

9. It is no objection to the location of a grant, that the quantity is ascer- 
tained to be more than four times the amount stated in the grant, or that 
the lines are prolonged greatly beyond the distances, or that course is some- 
times disregarded. Id. 

10. The lines marked on the ground constitute the actual surveys, and 
control the return of the surveyor, even where that calls for a natural or 
other fixed boundary, though the space between the two be but twelve 
perches in breadth. Walker v. Smith, 2 Barr, 43. 

11. The 2d section of the syllabus in Martz v. Hartly, 4 Watts, 261, and 
the dictum on which it is founded, is not warranted by the case then before 
the court, and is an erroneous statement of the law. Jd. 

12. No length of possession of lands will in law amount to a presumption 
of title when the origin of the possession is shown ; but such possession, with 
its attendant circumstances, must be left to the jury as a matter of fact, 
from which they may or may not infer that a legal conveyance of title had 
been made to the person claiming under the possessor. Callender v. Sher- 
man, 5 Ire. 711. 

13. Atany rate the original consistency of relation between the possess- 
ion and opposite title, must have been clearly dissolved and turned into an 
adverse possession for many years before suit in order to make it available 
as a ground of presumption of title. Jd. 

See Evidence, 20.—Joint Ten. and Ten. in Common.—Sheriff, 13.— 
Taxes, 1, 3.— Vendor and Purchaser, 16. 


LANDLORD AND TENANT. 


1. The owner of a mine demised the right to mine at a rent payable on 
each ton of coal taken out, reserving the right to view and examine the 
mines, and to re-enter on non-payment, neglect, &c.; he is a landlord, and 
is not liable for an injury resulting from the prosecution of the work by the 
tenant. Offerman vy. Starr, 2 Barr, 394. 

2. Lessor of a coal mine is not liable for injuries to a house on the sur- 
face, occasioned by the working of the mine by his tenant. Jd. 

3. A bargain for rooms in a boarding house with board for the person 
hiring the rooms, is not a lease of real estate, and does not create the re- 
lation of landlord and tenant between the parties. Wilson vy. Martin, 1 
Den. 602. 

4. Where a tenant under a demise for a year or more, holds over after 
the end of the term without any new agreement with the Jandlord, he may 
at the election of the landlord be treated either as a trespasser or a tenant, 
holding upon the terms of the original lease. Distraining for rent payable 
after the expiration of the original term, is an election by the landlord to 
consider him a tenant. Conway v. Starkweather, 1 Den. 113. 

5. A landlord may, at his election, treat a tenant holding over after a 
term, as tenant from year to year, or as a trespasser. Hemphill vy. Flynn, 
2 Barr, 144. 


